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It was in this setting of pulling and hauling between the values of a common
national identity, crudely called Americanization, and the values of a cultural plural-
ism based upon religious and ethnic diversity that the relations between public and
private education were hammered out. In the chauvinistic and nativist outbursts
preceding and following World War I, many efforts were made to restrict and even
abolish the schools being run by religious, ethnic, and private groups. This was often
undertaken by indirection. For example, between 1917 and 1921 more than thirty
states required that the medium of instruction in the public schools should be the
English language. This was clearly aimed at parochial and immigrant schools being
conducted in foreign languages.
Thereupon began a process by which the constitutional provisions in the Bill of
Rights were interpreted to mean that national policies should take precedence over the
powers of the states in the field of education. This was a fundamental transformation
looking to the modernizing of American education: the strengthening of centralization
in the federal government, and a limitation upon the particularist powers of the states
in the field of education. The first controversies in the transforming process arose over
the relative rights of public and private schools in the 1920s; then they arose over the
religious question in the 1940s; and finally in the 1950s they centered around
segregated education for blacks. In all three issues the Fourteenth Amendment of the
Constitution was involved-no state shall "deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within its jurisdiction
the equal protection of the laws."
In 1925, the Supreme Court struck down a law passed by the state of Oregon in
1922 requiring that all children between the age of eight and sixteen must not only
attend school, but they must attend a public school. The proponents of this law
echoed the arguments made for the common schools a century earlier: all children
needed a common education for citizenship, and immigrant children could best be
given this instruction when all classes and creeds attended school together; religious
prejudice and juvenile delinquency could most easily be prevented in public schools,
and loyalty to America most effectively promoted.
The court reaffirmed the right of the state to compel all children to attend some
school and reasonably to regulate all schools, but it declared that the state could not
unreasonably interfere with the liberty of parents, protected by the Fourteenth
Amendment, to educate their children by sending them to a private rather than a
public school if they saw fit. Thus the principle was established that private schools, so
long as they met the reasonable standards set by the state, could exist alongside the
public schools:
The fundamental theory of liberty upon which all governments in this
Union repose excludes any general power of the States to standardize its
children by enforcing them to accept instruction from public teachers only. The
child is not the mere creature of the State; those who nurture him and direct his
destiny have the right, coupled with the high duty, to recognize and prepare him
for additional obligations.7
1 Pierce v. Society of Sisters, 268 U.S. 510 (1924), p. 535.